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acquired the possession right over the
apartment in question.

Gorica did not live to see her property
issue solved. She passed away at the end
of January 2008, at the age of thirty-nine,
and her sons continued the procedure
before court with assistance of a lawyer
whose services they are covering them-
selves,

THE POLICE REFUSE TO CARRY OUT THEIR DUTY AND EVICT THE
ILLEGAL OCCUPANT

Even though it is within its jurisdiction, the Kosovo Police refused many times to evict the
illegal occupant who had entered the apartment without any legal basis by breaking the
seal placed by the competent body.

When the Police agreed to perform the eviction, it allowed the illegal occupant to move
away from the apartment carrying only two plastic bags, instead of evicting him by vacat-
ing the apartment of all persens and things. Thus, the Police tacitly approved reoccupa-
tion of the apartment by the illegal occupant after their departure from the scene.

The Police rejected another request for eviction from the owner, that time claiming that
the eviction of the illegal occupant was only possible upon a court order, and at the same
time counselling the owner that it was more important to save his head rather than recover
the apartment.

In 1993, Jordan acquired the tenancy right over and later purchased the apartment in
Gnjilane, in which he lived with his wife and three children until 1999,

For ten years now, the family have been living in a collective centre in Megotin, five of
them in a single room.




THE OWNER OF THE APARTMENT'S
POSSESSION RIGHT CONFIRMED

In October 2004, the Housing and
Property Claims Commission (HPCC)
brought a decision confirming Jordan's
possession right over the apartment,

Jordan requested the Housing and
Property Directorate {(HPD), as well as the
Kosovo Property Agency (KPA)* to vest
his apartment in him. He received the
keys of the apartment in July 2008, but
he dared not enter the apartment
because he had information that the
apartment was occupied.

The KPA staff informed Jordan that they
had sealed the apartment, and, should
that happen, it would be within the
jurisdiction of the Police to evict the
illegal occupant or any other person who
broke the seal and entered the apart-
ment illegally.

After that, Jordan found out that his
apartment was occupied by a man
known after his nickname - Kumanovac,
who was allegedly former commander of
the Kosovo Liberation Army.

It was very important for Jordan that the
eviction of the illegal occupant be
performed as soon as possible, because
he had found a person interested in
buying his apartment, provided that the
apartment was vacant. For that reason,
he addressed the Police in Gnjilane
several times with the request for
eviction of the illegal occupant, but his
request was rejected every time and he
was instructed to request the eviction
from the Kosovo Property Agency.

THE POLICE ALLEGEDLY EVICT THE ILLEGAL
OCCUPANT

Since he could not solve his problem
with the assistance of the Police in
Gnjilane, Jordan addressed the Ministry

¥ The Kosove Property Agency was established on 4th March 2006 by UNMIK Regulation 2006010, and it continued the work of

the Housing and Property Directorate,

of Interior in Pristina, and after their
intervention, the Police in Gnjilane
agreed to perform the eviction of the
illegal occupant.

In August 2008, several police officers,
accompanied by Jordan, went to Jordan's
apartment in order to inform the illegal
occupant that he had three days dead-
line to meve out from the apartment.

On that occasion, Kumanovac directed
numerous threats at Jordan, including
saying that he knew where Jordan and
his family lived in Serbia and that he
would find them over there, as well as
that it was not Jordan's apartment any
more, Following threats to Jordan,
Kumanovac had a short verbal conflict
with the Police in Albanian,

Three days later, the police officers and
Jordan visited the apartment again, but
the illegal occupant had not moved out.
The police officers ordered him to move

out immediately and, after a short quarrel
in Albanian language, the illegal occu-
pant left the apartment carrying only two
plastic bags and entered another apart-
ment on the same floor which was also
illegally occupied by someone else,

Jordan changed the lock of his apartment
immediately, but did not enter the apart-
ment since the police officers advised
him so, taking into consideration that the
illegal occupant’s personal belongings
were still inside and that that could cause
additional problems to Jordan. As they
explained, the illegal occupant could
later claim that his valuables had disap-
peared from the apartment and accuse
Jordan of theft.

The Police did not do anything to truly
evict the illegal occupant from the apart-
ment, since the eviction implies vacating
the apartment from all persons and
things, and they thus tacitly approved
recccupation of the apartment by the




illegal occupant after their departure
from the scene.

ILLEGAL OCCUPANT RETURNS TO THE
EE‘&E'HS APARTMENT, THE POLICE DO NOT

Several days later, Jordan addressed the
Police again because he found out that
Kumanovac had illegally occupied his
apartment again.

Head of the Police for the Gnjilane
District informed Jordan that the Police
would report the criminal offence
committed by Kumanovac to the Public
Prosecutor referring to moving into the
apartment again and threatening Jordan
and the police officers during the
eviction. She also stated that, on the
grounds of the Police report, court
proceedings would be instigated against
the illegal occupant and the Police would
perform the next eviction on the grounds
of a court order. The Head of the Police
told Jordan that he could leave, since the

Police had taken over the case. Jordan
left his contact telephone number and
returned to Serbia.

In addition to rejecting Jordan's request
for eviction of the illegal accupant, the
Police also counselled him that it was
mare important to save his head rather
than recover the apartment,

When Jordan inguired over the phone
whether the Police had achieved
anything, he received a negative reply,
but was promised that he would be
informed as soon as any actions were
taken. However, even a year later, the
Police did not inform Jordan about
whether they had taken any action in the
case.

THE OWNER REPORTS CRIMINAL OFFENCE
COMMITTED BY THE ILLEGAL OCCUPANT

In July 2009, Jlordan addressed Praxis for
assistance. In mid-September, a request
for eviction of the illegal occupant from

Jordan's apartment was submitted to the
Police Station In Gnilane, but this time
the request included vacating the apart-
ment of all persons and things.

At the same time, lJordan reported
several criminal offences of the illegal
occupant, which are prescribed by the
Criminal Code of Kosova, to the Munici-
pal Public Prosecutor in Gnjilane, such as:
removing or damaging of official stamps
or marks, infringing inviolability of
residences, unlawful occupation of real
property and threat,

The request for eviction of the illegal
occupant and information about crimi-
nal offences were first sent to the compe-
tent bodies in Kosovo by mail, but they
were returned to the sender undelivered.
Therefore, the above-mentioned submis-
sions had to be delivered to the compe-
tent body through Praxis partner organi-
zation in Kosovo.

Praxis also informed EULEX, OSCE and
UMHCR in Kosovo about the aforemen-
tioned.

Jordan hopes that the illegal occupant
will Anally be evicted and that he will be
able to sell his apartment and thus solve
his family's housing issue in Serbia.




POSITIVE OUTCOME, BUT NOT AS A RESULT OF A FAIR PROCEDURE

In the process of deciding upon the claim, the Housing and Property Claims Commission
breached the principle of equality of arms, considered as an element of a fair trial by the
European Court of Human Rights®,

The Commission did not make available the arguments and evidence of the oppaosite
party to the property claimant so that he could comment on those arguments and
evidence and present relevant evidence himself.

Besides, the Housing and Property Claims Commission brought a decision without an
explanation. A decision containing explanation implies stating clear reasons for bringing
such decision, explaining why some evidence were valued more or less than other

evidence, as well as explaining why some evidence were accepted as valid and others not.

Right to a reasoned decision is, also, one of the elements of a fair trial.

Had the principle of equality of arms been respected, Zoran would have had the possibil-
ity to exercise his property right in the first instance procedure. Thus, he had to wait for
five years.

The outcome of Zoran's case was positive exclusively because he had relevant information
about the opposite party and managed to obtain relevant evidence within the given
deadline. Such outcome was certainly not the result of a fair proceeding in deciding upon
a property claim,

Zoran is an internally displaced person
from Pec. He has been living with his
family in Belgrade since 1999. He was
given an apartment in Pec to use by the
Leather and Shoes Company in that
town, in which he and his wife had been
working for many years. He purchased
the apartment in 1992,

After 1999, Zoran's apartment was
illegally occupied by the family of Said
Deva.

ILLEGAL OCCUPANT'S POSSESSION RIGHT
CONFIRMED, THE OWNER GIVEN THE RIGHT T0
COMPENSATION

In 2002, Zoran submitted a claim for
repossession of his apartment in Pec to
the Housing and Property Directorate.

In 2005, the Housing and Property Claims
Commission brought a first instance
decision upon Zorans claim and a
connected claim submitted by Gazmend
Deva, son of Said Deva. Before bringing

the decision, the Commission did not
make available the arguments and
evidence of the opposite party to Zoran
so that he could comment on those
arguments and evidence and provide
relevant evidence himself,

The illegal occupant claimed that he was
the holder of the possession right over
the apartment, because his father Said
Deva had, at one time, been given the
apartment to use with his family, but had
lost possession due to discrimination.

In its first instance decision, the Housing
and Property Claims Commission estab-
lished that Deva's claim was valid, and
that Zoran's claim fulfilled all conditions of
a valid claim, The Commission concluded
that Deva had proved that he had had
valid tenancy right, which had been
revoked as a result of discrimination®.

By this decision, Deva was given the right
to repossession of the apartment.

® European Comvention on Human Rights, Article 6, Paragraph 1

¥ UNMIK, Regulation 2000560, Articke 2.2: "Any person whose property right was lost between 23 March 1989 and 34 March 1959
a5 result of discrimination has a right to restitution in accardance with the present regulation, Restitution may take the form of
restoration of the property right or compensation”




However, in order to enjoy his right to
repossession of the apartment, Deva had
to pay to the Directorate a certain
amount of money which would be deter-
mined later, within 120 days from the
moment he was informed about the
Commission’s decision on the right to
restitution, Once this amount was paid,
Deva would become the owner of the
apartment, and a part of that amount
would be paid to Zoran as compensation
for the lost ownership right over the
apartment.

The Deva family were allowed to use the
apartment undisturbed in the meantime.

In accordance with its practice, the Hous-
ing and Property Claims Commission did
not give a comprehensive explanation of
the above-mentioned decision, i.e. did not
state clear reasons behind the decision,
apart from a simple statement that
Deva's right had been revoked as a result
of discrimination.  Furthermore, the

Commission did not state evidence on
the grounds of which it established that
Deva had been a victim of discrimina-
tion.

FINAL DECISION CONFIRMS THE OWNER'S
POSSESSION RIGHT, ILLEGAL OCCUPANT
ORDERED TO MOVE 0UT

Upon receiving the first instance
decision, Zoran addressed Praxis for legal
assistance in preparing a request for
reconsideration of the first instance
decision, as well as in obtaining relevant
evidence.

Within the given deadline, Praxis
managed to obtain relevant evidence
from the state archives and prepare a
reasoned reconsideration request, but
only owing to useful information Zoran
had about the illegal occupant of his
apartment.

In August 2005, the request for reconsi-
deration of the first instance decision

was submitted. It was claimed that
Deva’s tenancy right was not revoked as
a result of discrimination.

Evidence enclosed in the request
showed that Said Deva worked in the
Leather and Shoes Company in Pec as a
production worker in the Shoe Factory,
and that, in 1966, the Company gave him
the apartment in question to use during
employment in the Company. in the
mid-Seventies, Said Deva left the Leather
and Shoes Company and got employed
in Belgrade as an officer of the Federal
Government. As soon as 1977, the new
employer gave Sadi Deva a three-room
apartment in Novi Beograd to use with
his family. In the period from 1978 to
1992, Deva worked as an advisor in the
Embassy of the Socialist Federal Republic
of Yugoslavia (SFRY) in Jakarta and
Consul General of the SFRY in Zurich.
Deva purchased the apartment in
Belgrade from the Federal Government
and, in 1993, he retired as the Govern-

ment's officer.

The aforementioned evidence showed
that Said Deva had lost his tenancy right
over the apartment in question in Pec
back in the Seventies on two grounds:
when he stopped working in the
Company and when he acquired the
tenancy right over the apartment in
Belgrade.

The Commission brought a final decision
after two years. The decision confirmed
Zoran's possession right over the apart-
ment in Pec, and the illegal occupant was
ordered to move out of the apartment,

Afterwards, Zoran sold his apartment
and, thus, solved his housing issue in
Serbia.






